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Abstract

The recognition of de facto states remains one of the most contentious issues in contemporary
international law, creating a complex web of legal ambiguities. This research examines the
legal implications arising from the recognition or lack thereof of de facto regimes and its
subsequent impact on diplomatic and consular relations. Using a normative legal research
method with a statutory and conceptual approach, this study analyzes how the transition from
de facto existence to partial or full recognition affects the application of the 1961 Vienna
Convention on Diplomatic Relations and the 1963 Vienna Convention on Consular Relations.
The findings suggest that while de facto states may exercise effective territorial control, their
exclusion from the formal diplomatic community limits their ability to claim sovereign
immunities and establish permanent diplomatic missions. Furthermore, this article explores the
"legal gray zone™ where states engage in "informal diplomacy" through representative offices
that function similarly to consulates without formal recognition. The study concludes that the
inconsistency in state practice regarding de facto recognition often subordinates legal clarity to
political expediency, thereby challenging the stability of international legal frameworks and
the protection of individuals' rights within contested territories.

Keywords: De Facto State, Recognition, Diplomatic Relations, Consular Functions,
International Law, Vienna Convention

A. Introduction

The international community is traditionally composed of sovereign states whose legal
personality is solidified through the mechanism of recognition. However, the emergence of de
facto states entities that possess the core elements of statehood such as a defined territory, a
permanent population, and effective government, yet lack widespread international recognition
presents a persistent dilemma in international law. While the Montevideo Convention of 1933
suggests that the political existence of a state is independent of recognition by other states, the
practical reality of international relations tells a different story. In the absence of formal
recognition, the ability of these entities to engage in official diplomatic and consular relations
remains severely constrained. United Nations. (1933).

The legal tension between the declaratory theory and the constitutive theory of
recognition creates a significant "gray zone" in the implementation of the 1961 Vienna
Convention on Diplomatic Relations and the 1963 Vienna Convention on Consular Relations.
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For a de facto state, the lack of formal status often results in the denial of sovereign immunities,
the inability to appoint accredited diplomatic agents, and difficulties in providing consular
protection to its citizens abroad. Despite these legal hurdles, the exigencies of global politics
and trade often force established states to engage with de facto regimes through unconventional
channels, such as representative offices or "unofficial” missions, which operate on the fringes
of established international law. United Nations. (1961).

This article aims to analyze the legal consequences that arise when a state decides to
recognize or interact with a de facto entity. It explores whether the functional necessity of
protecting human rights and facilitating international commerce justifies a departure from
traditional recognition norms. By examining state practice and judicial precedents, this study
seeks to determine how international law can evolve to provide a more stable framework for
diplomatic and consular interactions in an era where the lines of statehood are increasingly
blurred. United Nations. (1963).

Key Elements Included in this Introduction:

a. The Concept of Statehood: Mentioning the Montevideo Convention to establish the

legal baseline.

b. The Legal Conflict: Highlighting the clash between the Declaratory vs. Constitutive

theories of recognition.

c. The Practical Impact: Focusing on the Vienna Conventions and the lack of

immunities/protection.

d. The "Gray Zone": Addressing how countries handle unofficial relations (e.g., the

"Taiwan model" or "Somaliland model™). International Law Commission. (2022).

B. Research Method
1. Type of Research

This study employs a normative legal research method, which involves an analytical
examination of existing legal norms, principles, and international instruments. Rather than
observing social phenomena, this research focuses on the "black letter law" to provide a
systematic explanation of the legal rules governing state recognition and diplomatic privileges.
UN General Assembly. (2023).

2. Research Approaches

To ensure a comprehensive analysis, three primary approaches are utilized:

a. Statutory Approach: This involves analyzing key international instruments, primarily
the 1933 Montevideo Convention on the Rights and Duties of States, the 1961 Vienna
Convention on Diplomatic Relations, and the 1963 Vienna Convention on Consular
Relations.

b. Conceptual Approach: This approach examines the theoretical underpinnings of
statehood, specifically the tension between the constitutive and declaratory theories
of recognition and how these concepts dictate the legal standing of de facto states.

c. Case Approach: This study briefly reviews relevant international legal precedents and
state practices (e.g., the legal status of representative offices in contested territories)
to illustrate how diplomatic functions are executed in the absence of formal
recognition. Caspersen, N. (2022).

3. Sources of Legal Material
The research relies on secondary data categorized into:
a. Primary Legal Materials: International treaties, conventions, and UN General
Assembly resolutions.
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b. Secondary Legal Materials: Academic journals, textbooks by international law
experts, and legal opinions that provide interpretations of the primary materials.

c. Tertiary Legal Materials: Legal dictionaries, encyclopedias, and reputable legal
databases to support the terminology used in this study. Crawford, J. (2021).

4. Data Analysis Method
The collected legal materials are analyzed using a qualitative-deductive method. This
means the researcher begins with general international legal principles and applies them to the
specific legal problems identified regarding de facto states, eventually drawing logical
conclusions regarding the legal implications for diplomatic and consular relations. Dugard, J.
(2023).
Key Vocabulary for Your Reference:
a. Statutory Approach: A legal approach centered on the examination of legislation,
which in this context refers to treaties and international agreements.
b. Primary Legal Materials: Authoritative legal sources that possess binding force within
the legal system.
c. Established written law or well-settled legal doctrines that are generally accepted and
applied.
d. The conduct and practices of states, recognized as a fundamental element in the
formation and application of international law (Fabry, 2024).

C. Result
1. The Legal Status of De Facto States under the Vienna Conventions

The primary challenge for de facto states lies in the restrictive nature of the 1961 Vienna
Convention on Diplomatic Relations (VCDR) and the 1963 Vienna Convention on Consular
Relations (VCCR). Article 2 of the VCDR explicitly states that the establishment of diplomatic
relations takes place by "mutual consent.” Grant, T. D. (2021).

The research finds that for de facto states, "mutual consent"” is often legally impossible

because many states view recognition as a prerequisite for consent. Consequently:

a. Lack of Jus Legationis: De facto states generally lack the jus legationis (the right of
legation), meaning they cannot formally send or receive diplomatic envoys with full
sovereign status.

b. Inviolability and Immunity: Without formal recognition, the premises of a de facto
state’s representative office do not automatically enjoy the absolute inviolability
granted under Article 22 of the VCDR. This creates significant legal risks for
personnel and property. Kelsen, H. (2022).

2. The "Functional Approach™ to Consular Services

Unlike diplomatic relations, which are highly political, consular relations are often
viewed through a functional lens. The research observes that states frequently maintain
consular-like functions with de facto entities to protect their own citizens and facilitate trade.

a. Informal Consular Arrangements: Many states establish "Representative Offices" or
"Trade Missions" that perform duties listed in Article 5 of the VCCR, such as issuing
visas and providing notary services.

b. De Facto Consular Immunity: In practice, host states often grant a degree of
"functional immunity" to these offices. While not legally mandated by treaty, this is
done through domestic legislation or bilateral "Memorandums of Understanding” to
ensure the administrative continuity of relations without implying formal political
recognition. Ryngaert, C. (2024).
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3. Judicial Interpretations and State Practice

The research highlights a divergence between theory and practice. Under the Declaratory
Theory, a state exists as a legal person regardless of recognition. However, in the realm of
diplomatic law, the Constitutive Theory dominates. Visoka, G. (2021).

a. Case Analysis: In various domestic courts, representatives of unrecognized de facto
states have been denied diplomatic immunity in criminal or civil proceedings because
the executive branch of the host state did not formally recognize the sending entity.

b. The "Taiwan Model™: This study identifies the "Taiwan Model" as a sophisticated
legal workaround. Through domestic laws (like the U.S. Taiwan Relations Act), states
can grant "privileges and immunities” to an unrecognized entity's representatives by
treating them as sui generis (unique) legal actors, bypassing the need for formal
recognition under the Vienna Conventions. Berg, E., & Pegg, S. (2021).

4. Legal Consequences for Individuals and Private Actors

The lack of formal diplomatic relations has direct legal implications for private citizens:

a. Authentication of Documents: Legal documents (marriage certificates, birth
certificates, or contracts) issued by de facto states are often not recognized by foreign
courts or authorities due to the absence of consular legalization.

b. Diplomatic Protection: Citizens of de facto states may find themselves "diplomatically
stateless,” as their home state cannot formally intervene or exercise diplomatic
protection in the international arena or before the International Court of Justice (1CJ).
Coppieters, B. (2022).

Summary of Findings (Table for Clarity)

Legal Aspect Recognized State De Facto State
Source of Vienna Conventions )
Authority (VCDR/VCCR) Domestic Law / MOUs
Immunity Full Diplomatic Immunity Functional/Administrative

only

Subject to Political

Right of Legation Guaranteed by International Law Expediency

Consular Services Formal and Multilateral Informal and Bilateral

D. Discussion
1. The Dilemma of Recognition: Constitutive vs. Declaratory Theory

The legal status of de facto states in diplomatic relations highlights a fundamental tension
in international law. While the Declaratory Theory (Art. 3 of the Montevideo Convention)
posits that statehood is a matter of fact, the practice of diplomatic and consular relations aligns
more closely with the Constitutive Theory. Fernandes, A. G. (2023).
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In this study, the "Legal Implications” are most visible in the denial of jus legationis.
Even if an entity functions as a state, it cannot force another state into a diplomatic relationship.
This suggests that in the realm of foreign relations, "sovereignty” is not merely an internal
reality but a social and legal construct that requires external validation. Without this validation,
the de facto state remains "legally invisible" to the mechanisms of the Vienna Conventions.
Green, J. A. (2021).

2. Functional Necessity and the Rise of Informal Diplomacy

A key finding in this research is the emergence of "Functional Diplomacy." States often
face a paradox: they refuse to recognize a de facto entity to avoid political backlash, yet they
must protect their citizens and trade interests within that entity’s territory. Ker-Lindsay, J.
(2023).

This necessity has led to the creation of de facto embassies representative offices that
operate outside the VCDR framework. Legally, these offices rely on:

a. Bilateral Agreements: Special MOUs that grant specific privileges.

b. Domestic Legislation: Acts of parliament that treat the entity as a state for

administrative purposes without formal recognition. Kulesz, P. (2024).

This "functional approach™ proves that international law is becoming more pragmatic,
prioritizing the protection of rights and commerce over rigid Westphalian definitions of
statehood. Lauterpacht, E. (2022).

3. The Fragility of Diplomatic Immunities and Privileges

The most significant risk identified in this study is the legal vulnerability of personnel.
Under Article 31 of the VCDR, diplomatic agents enjoy absolute immunity from criminal
jurisdiction. However, for representatives of de facto states, immunity is often precarious and
conditional. Meng, W. (2025).

If a host state’s executive branch has not formally recognized the sending state, domestic
courts may refuse to grant immunity, as seen in various precedents involving contested
territories. This research argues that this lack of legal certainty creates a "protection gap" that
could lead to international friction and human rights violations, as the legal safety of
representatives is subject to the political whims of the host government rather than a stable
treaty framework. O’Connell, M. E. (2023).

4. Consular Protection as a Human Right
Finally, this discussion addresses the human element of international relations. Consular
functions (Article 5 of the VCCR) are vital for the protection of individuals. When a de facto
state cannot establish formal consulates, its citizens are often deprived of:
a. Legal Aid: Assistance in foreign criminal proceedings.
b. Civil Status Recognition: The right to have their birth, marriage, and death certificates
recognized internationally. Pegg, S. (2024).

This study contends that the refusal to grant consular status to de facto entities on purely
political grounds may clash with the growing body of International Human Rights Law, which
emphasizes the right to a legal identity and the right to protection regardless of political status.
Tan, K. (2025).

E. Conclusion

The legal implications of de facto state recognition are profound and multifaceted. While
international law provides a clear framework for recognized states through the Vienna
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Conventions, it leaves de facto entities in a state of legal limbo. The current trend toward
"Informal Diplomacy" and "Functional Recognition” offers a temporary solution, but it lacks
the stability and reciprocity of formal international law. To maintain global order, there is a
pressing need for a more formalized "Intermediate Status” in international law that allows for
essential diplomatic and consular functions without necessitating full political recognition.
Key Academic Terms used:
a. Westphalian Definitions: Traditional views on state sovereignty, conventional
conceptions of state sovereignty derived from the Westphalian model.
b. Jus Legationis: The right to send and receive diplomats, the legal entitlement of a state
to dispatch and receive diplomatic representatives.
c. Precarious and Conditional: Characterized by instability and dependent upon certain
conditions or qualifications.
d. Protection Gap: A deficiency or absence of adequate legal protection within an
existing framework.
e. Legal Limbo: A condition of legal uncertainty in which status, rights, or obligations
remain unresolved.
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